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No. 4. 


AAT YD a 
ADDRESS, 
&e. 
On the naturai, inherent, exclusive right, of Inventors, 


of Euprocements in Useful Arts, to the Jrnits uf the 


labours, of both the mind ard body. 


Sv is self evident, that this right is inherent and exclu. 
sive, inevery individual. No arguments can be advan. 
ced, lo make this position clearer. 


But it isa general received opinion, that discoveries 


of improvement in Science and art, are made with little 
labour of mind, or body. : 


This, however, is a great misiake: no property is ac- 
quired at gveatee expenses which will be more readily 
understood, when we consider how strongly the mind 
is shackled by old habits. Centurigs must pass away, 
before improvements the simplest, and most beneficial, 
can be generally adopted. 

When the inventive mind receives a glimpse of a prin- 


ciple or law of nature, which he conceives he may apply 
{ 
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to produce a new and useful result, his whole mind is en- 
grossed, and is absent from every other (hing; all business 
is neglected {o altain this favorite object. Poyerly pursues 
with vapid pace, until by its pinching calls, it arrests his 
attention, before the objectis attained, and nine times oul 
of (en, be finds himself reduced and involved, totally 
unable to put in operation, what he has matured in lus 
mind, or to extricate himself; but must trudge on tanta-- 
lised, scoffed and jeered, hy his fellow-cilizens, who 
exultingly tell him, they knew, that what he attempted 
to do, is impracticable; and deem him a proper object for 


derision.* 


But suppose him to have been able, by his whole at- 
tention for years, of study, anxicty and repeated expen- 
sive experiments, to have matured and put into useful 
operation, an improvement, by which one man can do as 
much as six or ten, in a given times that when generally 
adopted, it will save to a nation, (he labour of hundreds 
of thousands of men; or millions of dollars expense to 


his country. 


What will bis expectations be, under the promise con- 
ttined in the constitution and laws of his country ? ‘Phat 
his rights shall be secured to him exclusively for limited 


*A history of the difficulties encountered, in the invention 
and introduction into use, of the recent improvements in the 
wanufacture of Flour, and of the simple improvements in the 
application of Steam to propel Milis and Lots &e. with 
safety; lessening the expense, and increasing tbe profits, in 
the other discoveries, that have laid dormant 
{or 25 or 30 years already, would be worth reading. 


cach: and of 


times. Knowing his improvements to be simple. cheap, 
and highly beneficial, and believing that if he should 
charge one dollar for every hundred, that those who use 
it will receive in benefits from -its use: that every one 
needing its use, will adopt it, and freely pay so reason- 
able a demand: ‘That he will speedily be enriched, while 
by his inventions he will enrich his country; by apply- 
ing the proceeds of this improvement, to put others in 
operation, that he has discovered, but not matured, which 
he conceives of greater importance; and so on, until he 
shall become famous, for havinfs benefitted his country 
more than aay one had ever donq; thus gratilying his zeal 
and his patriotism. Such are the conceptions, -hopes and 
patriotism, of a young and gre uly inventive mind. 
i 

But alas! how is he disappoin(pd? Just in proportion 
as his improvement is great, and beneficial; so will be 
tle opposition and difficulties, that he has yet to over- 
come, or fall ruined under. ¢ 

J) 

Few will believe that his improvements will he useful, 
even on seeing them in full and effectual operation. Tle 
will be under the necessity of giving licence to use it, 
gratis to maay, to make ils utility known, few will be 
induced to use it, before his limited time expires. Some 
of whom will cheerfully pay his reasonable demand.— 
But a majority will refuse to pay him any thing, but will 
infringe his rights, in open violation of the laws; and to 
justify their own wrong, will calumniate him, as an ex- 
tortioner, and iufringer of the public right. While he, 
having received payment from the just and generous, 
will feel himself strongly bound by honour, to compel. 
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by law, all those who have refused to pay. And all ie 
has received will soon be expended in luss of time, and 
fees allaw. Lf his improvement be generally useful, 
and Congress renews his term, he may soon have to 
mect a great number, perhaps thousands, interested di- 
rectly or indivectly, in arms, headed by ingenaous and 
learned generals, expert in this war of litigation; forming 
a most powerful phalanx of wealth and numbers. Will 
his {ceblo voice be heard, amidst. Khousands of tongues 
slandering and calumniating him to justify themselves ? 
Can he willstand such a force? No, he will be over- 
whelmed, and must sink under it, unless assisted by the 
statute laws, courts of justice, independent and disinie- 
rested juries, and the just part of bis countrymen, who 
regard the public good. 


But suppose he should he ihus assisted, to Wiamph at 
last, his life will be spent in this war of strife; instead of 
the glorious career which he had anticipated; and his 
avaricious countrymen will have deprived both them- 
selves, and the just and wise, of the benefits which he 
had contemplated might arise from his other disceverics, 
perhaps to the amount of many millions; while he, the 
inventor, will suffer great loss, by his improvements.* 


*There is nothing more mortifying to the mind of an in- 
yentor, than to find himself descending to the grave, afier 
having matured in his mind, many, great and useful improve- 
ments; and having found it impossible to put them in opera- 
tion, or to leave his country in possession of thi m; and yct to 
hear those very men who caused this impossibility, exclaim- 
ing, that an inventor who will not make known lis invention, 
deserves exccration, 


Vet hie conceived, as-all inventors do, that the [rails 
of jis labnars of mind and body, are naturally and ex- 
clusively his.own. Kor what can be_ more’ exclusively 
his, than the proceeds of the labours of the inind and 
body of any individuals (here is, perhaps, no other in- 
hevent, exclusive preperty, for no other person ever had, 
nor eau claim, any right to these, by any luv, moral, 
common, or statute. : 


Much more might be said to prove this position, if it 
necded proof: for it is this natural, inherent right alone, 
ilat can justify exclusive right to lands, which ave com- 
non stock, the equal right of every man that may ever 
he horn. Noact of the present, could convey the right 
of future generations; was it not, that when lands which 
ave common stock, shall be conveyed by public authority 
to an individual, he places the labour both of his mind 
and body on il, which can, never be detached, that the 
Jand may revert to the common stock again. 


No. 2. 


THE CONSTITUTION OF THE U. STATES. 


The fathers of our country, in forming a Constitution, 
under which the United States are governed, while pa- 
iriolism was alive to the public interest, saw the good 
policy of recognizing the inherent, exclusive right, of 
authors, and inventors, in these words: “ Congress shall 
have power” “to promote the progress of Science, and 4 
the useful arts, by securing for limited limes, to authors 
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and inventors, the exclusive right, to their re: sective 
9 x a tage 
a ' he res} ctive 
rilings, and lisco eries. 


“ec 

be to make all laws which shall be necessary. 
and proper, for carrying i sine 
and proper, for carrying into execution the foregoing 
powers.?* oo 


a 

a hoe power granted to secure, (not grant) which im 
plies right existing, inherent and exclusive, needing 
protection. ; 


Cong ‘ai 
: i oe tainly has ample power to attain the great 
ag ye .) 7 
object, viz: ‘To promote scicuce and’ the useful arts, b 
9 - 1s hic ? 
any law which may be necessary and proper : 


The convention knew the wealth and power possessed 
by the English nation, and saw the source hein ied 
it flowed, viz: Their wise policy, in securing not ine 
authors and inventors. of their own cuntiun, dais vig ts 
exclusively 5 but inviling those of all sales Hituna, *e 
cota “ their aid, and to reccive their protection. The 
inventive genius thus patronised, discovered improve 

ments in the arts, and labor saving machines ork a 
duced the manufactures at so cheap arate that ibtnes er 
Eietr comnmercn, and enabled them to undersel Giliee nae 
ious, in their own markets: thus rendering them i i 
rectly tibutary, and causing wealth to dow tuts th ap 
of the English nation. ‘his commerce aie ed : = 
supports, their gigantic navy, and enables them ‘s ca 


‘Under this claus A 
s clause r 
Pe te eat 5 Congress may declare any patent at 
2a right secured incontestably, when it shall deem 
'v and proper to promote the progress of useful ‘arts 
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ommerce on, other nations, who 


law to, and enforce their.c 
tthe same policy; but con- 


had not the wisdom to adop 
tinue to rob the inventors of their rights, as we have done. 

The convention perhaps saw clearly, that the labours 
of an hundred thousand men, did not much benefit the 
vation; while each individual consumed nearly the pro- 


“duet of his labour. While the labours of the mind of 


ers improvements, that will save 


an inventor who discov 
d thousand and 


to the vation the labour of an hundre 
one men; and who consume the product of the Jabour ef 
but one man, leaves the labour of an hundred thousand 


men, clear gain to the nation, to increase its weallh and 


power. . 


A nation adopling this wise policy; will soon acquire 
3 ’ i 

wealth and power, to rule those nations who do not adopt 

il; fur the whole of the labour of one hundréd thousand 


y saved, will benefit a nation more than that 


men, clearl 
tof their own 


of a million, who each consums the produc 
labour nearly. . 
Tf, then, one inventive mind, duly protected and pat- 
ronised, is worth to a pation more than a million of In- 
_bourers, how can we account for the mistaken policy of 
legislatures, in neglecting to protect them by Jaw. ‘Phe 
disposition in courts lo constrie the laws, to weaken er 
destroy their rights, in the people, in the infringement of 
their rights, in juries, in not awarding them sullicient 


damages for infringements, reducing their inventors to 


abject poverty, in nine of ten cases; thereby rendevins, 
them totally unable to put in eperation for puilic benetil 
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what they may invent or discover, which no other per- 
son not being interested, nor naying capacity to perceive 
the useful result, will ever risk the expense of doing: 
thus the improvements are rejected and lost, which 
were offered gratis, while those inventive geniuses are so 
few that centuries may pass away, before another agent 
shall be sent to offer the same things. Hor inventors offer 
their discoveries for protection in their exclusive rights 
for short limited times; which takes nothing from the pub- 
lic, or any individual; for it must pe new, something thal 
does not exist in the possession or right of any. Infrin- 
gers, by asping one improvement, and robbing the in- 
ventor, stifle one hundred or more in embryo, and keep 
{em out of their reach. Chis species af robbery, like 
chyy, punishes iisell, robs itself. A nation that perniits 
it, will not, cannot prosper. -'The useful arts and agri- 
culiure cannot improve, but will decline, Lf every artist 
keeps secret the principles of his. art, those principles 
will be lost faster than rediscovered. * 


*If the writer could conceive words, or arguments, forci- 
cibly and effectually to impress. his countrymen with the 
importance ‘of this subject, he would use them with all his 
might and zeal, but he dis sais; he might as well preach 
the golden rule: “Do unto others as you would they should 
do ‘unto you,” which has been preached for nearly two thou- 
sand years; and as little attention has been paid to it as if he 
should say protect your inventors; secure to them their rights 
for sufficient times, and they will invent improvements that 
will lessen your’ labour, misery and want; so that double the 
population moy exist on the same space, more comfoi tally, 
and quadruple the wealth und power of the State. 


ry 


i 
No. 3. 
The Acts of Congress to promote useful Aris. 


The first Congress, early inthe second session, deem- 
ed this subject so important as to merit its atlention— 
s0 as to pass the act, entitled “ An act, to promote the 
progress of the useful arts,” dated April 10th, 4790. 


‘In this act the objects patentable are defined: Any 
invention, or discovery of any art, manufacture, engine, 
machine or devices or any improvement therein, not be. 
fore known or used.” Constituting and appointing the 
secretary of state, secretary of war, and attorney general, 
aboard commissioned to determine whether the invention 
or discovery be sufliciently useful and important to merit 
a patent, and to cause letters patent to be made out, and 
delivered according to law; which should be good and 
available to the grantee, providing he be the first true 
inventor. And lo the first true inventor alone, was the 
patent or security confined by this act. 


The words “not before known or used,” are of great 
import in this act, liable to various and opposite con- 
structions. But when we consider that the board was to 
decide whether or not the patent should issue; and the 
faith of the U. States being pledged that it should be good. 
and available to the grantee, or grantees, we can discover 
the true construction that the words will bear, and the 
scope they do embrace. For the board was not required 


to do, ox ascertain, what was impossible for them to do, 
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aw ascertain, viz: Whether, or not, the thing had been 
mown, or used, in any part of the world, at any ime 
before the application for the patent. But whether it had 
been known in any part of the United States within the 
legislative jurisdiction in which the progress of the useful 
arts was to be promoted by the act. If it was so known 
or used, the patent was unnecessary; for the invention 
could not be sufficiently important and useful, and the 
patent should not issue. But if they who possessed the 
supreme power to grant patents, could not discover that 
it was so known or used, the patent should issue; and the 
faith of the United States should be pledged that it 
should be good and available, because it then issusd ac- 
cording to the act, if to the first true inventor. 


One year was allowed, by the fifth section, for a sum- 
mary mode of proving that the patent was obtained sur- 
reptitiously, or that the patentee was not the first true in- 
yentor, But it could not be the case that he had obtained it 
surreptitiously, by stealing the invention of another, if it 
was entirely unknown to him, or to any other person in 
the U. States; which confirms the construction, and that 
the words mean not known or used within the knowledge 
then attainable by the researches of the supreme patent 
evanting power, (to the board,) which could not extend 


5 
beyond the United States and Territories. 


Congress, however, saw such deficiencies in this law, 
that it was deemed expedient to enact another, to repeal 
it: and to incorporate such principles as were essential, 
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the more effectually to attain the object of promoting the 
progress of useful arts. 


The act of 1790, was deficient in several respects. 


Ast. The board would, in many instances, be incom. 
petent to describe the invention, as required by the act; 
or could not devote sufficient time and attention to decide 
whether or not the invention was sufficiently importantand 
useful to merit a patents or whether it bad or had not been 
Ienown, or used, in this country. For further their enqui- 
ries could not, and ought not to extend; nor beyond such 
persons or books as were within their power to have ac- 
cess to at the time, to acquire the necessary information. 


2d. The patent was promised to the first true inventor 
only; and he might never be interested in accepting the 
terms offered; might keep his discovery secret for his own 
use, or that of his particular friends; or let it lay dors 
mant, and never specify it in the secretary of states’ 
office, nor put the public in possession of its use; and it 
appeared to be expedient to open the door wider, to ad- 
mit specifications from, and to grant patents to, any true 
inventor, in whose mind the same thing might originate, 
and who should first apply, comply with the conditions, 
accept the terms, and take a patent. 


3d. It opened a door to subornation and porjury; for at 
any time within one year a combination might be formed 
to prove in the district court, that the thing patented had 
been invented by another, to avoid the patent that perjury 
might take it, and great injustice might be done under if. 
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The act was deemed insufficient to attain the object 
for which it was made, and the act now in force was 
passed, entitled ** An act to promote the progress of useful 
arts, and to repeal the act heretofore made for that pur- 
pose.” It is dated Keb. 21, 1793; passed to remedy the 
evils, and to supply 'the deficiencies uf the repealed act. 


This act may he construed so as to be admired as a 
notable production of legislative wisdom, ingenuity, and 
integrity, containing every principle and provision essen- 
tial to attain the object embraced by its title, excepting 
that the term is too short. 


1. Opening a wide door to admit descriptions of im- 
provements in the arts, from any drwe inventor in whose 
mind the thing to be patented may have originated, al- 
though he be not the first inventor. 


2. Securing to every inventor the whole of his inven- 
tions and improvements, but no more; yet leaving the 
way perfectly clear and open for further improvements on 
those very things secured by patent. 


3. Securing to every inventor of improvements in the 
principles of patented things, or patented improvements 
the whole of his improvements, without infringing or 
lessening the rights of the original discoverer, to the ori- 
ginal discovery or improvement; leaving the way still 
clearly open for further improvements on improvements, 
Ere. 2 


416 


4. Securing those rights by the sufficient penallies of 
treble ihe actuol damages sustamed by the patentee, in- 
fligted on the infringers of those rights. 


5. Discountenancing and discouraging subornation and 
perjury, by removing all excitement thereto, hy allowing 
no proof of a prior inventor, nor prior knowledge or use 
in foreign countries, the Ienoledge of which did not ex- 
ist in the United States anterior to the discovery of the 
patentee. 


6. Harmonising in all its parts, dealing justice to all 
parties, and saving and fulfilling the plighted faith. of 
the United States. This we patentees humbly believe 
to be the true construction, and the intent of Congress in 
passing the act, Yet it is so liable to misconstruction as 
to be a source of such endless litigation, that it has ru- 
ined, and will continue to ruin, the inventors of the most 
beneficial and profitable discoveries, until Congress ex- 
plain the litigated points, or the supreme court settle the 
construction of them, to prevent litigation. 


No. 4. 
On the letters patent granted under the act of Con- 
gress, to secure the exclusive right of inventors to 
thewr discoveries for limited times. 


This act is construed by others as follows: 


4st. That although it grants the patent to the true in- 
yentor, and pledges the faith of the United States that 
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it shall be good and available to the grantee; and al. 
though the attorney general has declared the patent to 
he according to Jaw;* yet it declares it void, at any 
time during the whole term! That it shall be proved 
on a trial that he was not the first true inventor; or 
that it had been discovered since the patent issued 
that the thing secured by patent had been in use, 
or known in any part of the world, anterior to the disco- 
very of the patentee. ‘Thus requiring more of the paten- 
tee, to hold his patent, than it required of him to obtain 
it, in violation of the solemn contract. ‘Thus inviting, 
or exciting, subornation and perjury, in a far greater de- 
gree than by the repealed act, in proportion to the utility 
of the patented improvement; for the greater the utility, 
the greater the excitement of self interest to combine and 
procure evidence of its having been invented by another, 
or known, or-used, in some part of the world, at some 
time. ‘The right always liable to-be destroyed, if the 
oath of a perjured witness can be procured ! ! 


ad. ‘That the original discoverer is not protected ov 
secured in his discevery, or new and useful result produ- 
ced, (as by sec. 2d. of the act) except in the use of the 
very same mode, ‘or manner of using the same,’ which he 
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*Yet it may be declared contrary to law at any time that 
the patentee has not distinguished between his improvement 
and the original thing, which he did not believe he was bound 
to do, or that he had abandoned his invention, by not taking 
out his patent for years after he had described it in the secre- 
tary of states’ office, which he deemed a public work within 
the meaning of the law, although he was not able to take it 
sooner; and the act of 1800 will allow his heirs after his 
death to take out the patent. 
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has described. But that any other mode or manner of 
using the same that can be discovered, may be used, in 
defiance of the right of the patentee. Thus exciting the 
ingenuity of the unjust to discover other modes, not to 
improve the useful arts, but to rob the patentee of the right 
secured to him. By this construction every patent may 
be evaded; for every result can be produced by different 
modes, or used by different meanss 


3d. That no change of form, or proportions to any 
degree, shall be deemed a discovery entitled to a patent, 
however great the improvement may be, notwithstanding 
that patents are promised to secnre any improvement, in 
sec. 4. ‘This misconstruction of section 2d. would work 
destruction to every patent that has, or may issue, for an 
improvement. For in all cases it may be shewn to be 
ihe result of changes of forms, and proportions, of the 
application of principles, in arts, manufactures, machines, 
or compositions of matter, to produce new or more bene- 
ficial results; or the same results, at less expense, in 


greater degree, or in less time.* 


The true construction is that it shall not be deemed a 
discovery when made on a thing secured by patent du- 
ring the patent term.t 


*No wise person would accept a patent on these terms. If 
this be the true construction, we patentees have been com- 
pletely duped and entrapped, and will be robbed by law. 

4This will appear by sec. 2, speaking wholly of improve- 
ments on things under patent. But this has escaped the 
penetration of many. 
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4th. That although sec. 3d. enjoins on the patentee to 
give a * written description of his invention, and manner 
of using the same, so fully, clearly and exactly, as to 
enable one skilled, to make and nse the same.” Yet if 
the invention be an improvement on an art, manufacture, 
or machine, and he calls his invention an improvement, or 
his machine+an improved machine, and describes the 
whole art, manufacture or machine as he has improved it, 
his patent is void, because he did not distinguish between 
his improvement and the original art, or machine, altho? 
he claims only the art or machine in the state to which he 
has improved it, and not the original, in the state he found 
it existing as common property, to which he had an equal 
and common right; and although no original art or ma- 
chine was known (o him, or to any other person in the 
United States, at the time the patent was granted, and it 
was therefore impossible for him to have distinguished 
between his improvement and the original, if any did 
exist. Yet say they, his patent is void, if any kind of 
original ever be discovered to have existed or been in use, 
ever so useless, and totally outof use. For they say the 
law binds the patentee to have known, or supposes that 
he did know of its existence, if in a sequestered moun- 
ainin China a thousand years ago! ! ‘Thus by this con- 
slruction many patents are to be declared void, because 
the patenteo has endeavoured to comply with the injunc- 
tions of the third section of the act as fully as he could, 
and this notwithstanding the construction given by the 
supreme court of the Uniled States, in the case of Evans 

. Eaton; viz: That a pateut for an improved machine, 
and a patent for an improvement on a machine, is sub- 
stantially the same. As aright to an improved machine 
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does not include the original machine, unimproved, te 
which the patentee had a common right.* 


But the true construction is that the palenice is bound 
to distinguish his improvement from the original, only in 
cases where the original has been, or is, under patent, 
thatthe rights of the original discoverer, ‘or of the public 
when the patent has expired; and those of the improver; 
may appear distinct from each other. But in all cases 
when the improved machine’ is applied to an entire new 
purpose, to produce an entire new result, to which the 
original was never applied, the patentee may describe ihe 
whole machine, as improved and applied to produce that 
result, as his mode or manuer of using his invention; and 
need not distinguish at all between his improved machine 
and the original used for other purposes. 


Ry these misconstructions, all parts of the act areset at 
vaviance and discord. The greatest injustice is dealt to 
all inventors and improyers of useful arts. Congress is 
slandered, as destitute of all integrity, for having passed 
an act to deceive, entrap and rob, the honest, unwary in- 
ventor, not only of the fruits of is ingenuity and study, 
but of the labour of his hands, time and money, expen- 
ded in putting into useful operation, publicly, his useful 
discovery. By promising him security, on condition that 
he swear or affirm'that he verily believes himself to be 


*As in the case of O. Evans’ improvements in the manu- 
facture of flour, his improved machines are applicd to new 
purposes that no machine had been applied to. 

{While a judge so misconstrues the act-of Congress, he must 
feel it his duty to declare void almost every patent that may 

efore him, See Wheaton’s Reports, vol. 3, p. 517. 
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the true inventor ot discoverer. By issuing ihe patent, 
and pledging the faith of the United States that it shall 
be good and available to the grantee; and then after he 
las risked all his substance in confidence of the good 
faith of the United States, by allowing proof to be ad. 
mitted that he is not the first true inventor, or that it has 
been discovered since the patent. issued, that the thing 
gecured by patent had been known, or in use, in some se- 
questered mountain In China anterior to the discovery of 
the patentee, to declare his patent void. ‘Tempting, ex- 
citing and inviting euch proof to be procured, by all the 
cricreasing benefits of the useful discovery, in such de- 
gree as never to fail to declare every patent void, as soon 
as the utility shall be proved to be such as to yield high 
emolument to the patentee, totally defeating the attain. 
ment of the object for which the act was passed. 


Having once deviated from the true path of construc. 
tiun, we find ourselves in.an endless labyrinth of errors, 
from which we can, never extricate ourselves. 


‘We patentces humbly conceive it to be a settled prin. 
ciple in construing statute laws, that where an act ap- 
. pears ambiguous, liable to two constructions, one which 

will harmonise and accord in all its parts, distribute jus- 

tice to all, and attain the object for-which the act was 
passed; as for instance, to promote ; the useful arts: the 
othersuch as to sct all its parts at variance and discord, 
distributes injustice, and defeats the attainment of the 
object for which the act was passed; the former, and not 
the latter, is to be preferred as the true construction in- 
' tendod by the legislatures and we believe that there never 
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existed a legislative so destitute of integrity, as to have 
intended to pass an act to bear the latter construction; 
nor a judge or jury who would freely and willingly give 
it such construction, but must conceive themselves bound 
by the law so to construe it. 


Construction of the act of Congress, entitled, “an act 
to promote the progress of the useful Arts, and to re- 
peal the act heretofore made for that purpose.” 


Sec. 4, defines the objects for which patents are ta be 
granted, to be any new and useful art, machine, manu- 
facture, or composition of matter, or any new or useful 
improvement on any art, machine, manufacture, or com- 
position of matter, not known or used before. A patent 
may issue according to law to the true inventor established 
by the law itself, as the character to whom the patent ie 
due, on condition that he qualifies himself as required, 
and complies with the conditions prescribed, by section 
third of the act; and it shall be good and ‘available to 
the grantee or grantees. ‘The mind enquires here who it 
is that contracts and pledges their faith that it shall bo 
good and available? We answer the United States. 
each individual in the United States, by their represen- 
tatives, judges of the courts, counsel at the bar, on both 
sides, jarymen,; who are to ascertain the damages in case 
of infringement of the rights secured; the infringers 
themselves are all parties in this contract, and bound by 
it to support and defend the right secured. 


The words “not known or used,” are of the same 
import here as in the repealed act, But Congress have 
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dispensed with the board that were to decide whether or 
not the invention was sufficiently important and useful to 
meril a patent, and whether it was known or used be- 
fore, or was a patentable object. Congress lave now 
thought proper to leave these facts to be ascertained by 
the jury, under the direction of the court, in cases of 
suits for the penalties incurred by infringement of the 
rights secured by patent, 


Bat a question arisus, have Congress changed the 
principles on which, or the sources from which, informa- 
tion shall be drawn to ascertain the facts, whether or not 
the thing thus secured by the patent had been /:nown or 
used anterior to the discovery of the patentee; that is 
whether it was a patentable object or not. 


Willany other lestimony be admissible now, than such 
as might have been obtained hy the patent granting pow- 
er, under the repealed act, at the time the patent issued, 
Or shall the testimony of witnesses who have arrived in 
this country, or books imported since the patent issued? 
be admitted in evidence to the jury to prove that the 
thing secured by patent was known or used in some fo- 
reign country anterior to the supposed discovery; and 
thus prove that the thing was not a patentable object in 
this country, although entirely unknown or used here? 
Most certainly not; for such testimony or evidence would 
operate retrospectively, to render void a solemn contract, 
which Congress itself has not the power to do. No 
further arguments need be advanced to establish yyss 
position, ; 
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We may safely conclude that whenever the’ right of a 
patentee to his invention comes to be tested, it must be 
Ly the same evidence that existed in this country at the 
time the patent was granted, or rather anterior (o his 
supposed discovery; as by sec. 6, to determine whether 
the object was patentable to him, or not; for it may have 
been patentable to him, and to no otker person, in case 
he had discovered it, and described it in some public 
work, or in the secretary of states’ office; for a uscful 
thing ceases to be patentable to any person as soon as 
used publicly, except to him in whose mind it truly 
originated, which brought it into use. 


Sec. 2. This section provides for granting patents for 
any improvement in the principle of any patented thing, 
ov patented improvement, without infringing or lessening 
the right of the original discoverer to his original disco- 
very, as secured to him; and securing also to him all 
henelits that may arise from change of form or propor- 
tions of his patented thing, to any degree during his pa- 
tent term, by declaring first that the patentee of the im- 
provement in the principle shall not be at liberly to make, 
use, or vend the original discovery; and secondly, declar- 
ing that simply changing the form or the proportions of 
any machine, or composition of matter, in any degree, 
shall not be deemed a discovery. Speaking of things 
under patent, and meaning nothing else. 


But what is an improvement in the principle of any 
patented machine, or any composition of matter? We 
answer any better mode of applying the principle, or 
producing or using the useful. result. 
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What's the original discovery, wliich the improver 
shall not be at liberty to use? We answer, the new and 
useful result secured by the patent to the original disco- 
verer, with all the modes that he may have described as 
his manner of using the same, as directed by sec. 3. 


Sec. 8. Describes the character to whom a patent is 
due, and enjoins on him that he shall swear or affirm 
that he does verily believe that he is the true inventor 
or discoverer of the art, machine or improvement, for 
which he solicits a patent. He is not required to swear 
that he believes that he is the first inventor or discoverer. 
But this all trae inventors can as freely swear; for they 
all must believe themselves to be the first true inventor, 
until they were otherwise informed. But we note that, 
the oath required can be safely taken, with good con- 
science, after he ‘is informed, and believes, that another 
did invent it before him; of which hé had no knowledge 
or information when he invented it.’ And although by 
section 9, the ‘first inventor has the preference to the pa- 
tents yet if he réfuses, or neglects to apply, or to specify 
and make known his discovery, in some public work, or 
in the secretary of states’ office, the second, third or fifth, 
true inventor may apply and obtain the patent legally, 
either with or without the consent or knowledge of the 
first inventor. The door to receive specifications is opened 
so much wider by this act, the more effectually to pro- 
mote the progress of useful arts. It also enjoins on the 
patentee that he shall deliver a written description of his 
invention, and manner of using, or process of compound- 
ing the same, in such full, clear and exact terms, as to 
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enable one skilled in the art, &c. to make, compound and 
use the.same.* 


This is in all cases where no machine is invented, or 
to be patented, but where the improvements are made in 
arts, &c.3 such as brewing, distilling, dying, fermenting, 
baking, or compounding of matter of all kinds, particu- 
larly metals, medicines, cements, &c. 


Now it is evident that the patentee is enjoined to des- 
cribe the whole art, with his improvement, unless in cases 
where the original art has been, or is patented, and des- 
cribed in the patent office, or so generally known that 
he.need only refer to the original, or to the description 
in some public work. In such cases he nced only des- 
cribe his improvement. But in all cases where he knows 
of no original, nor any description in any public work, 
but. supposes there may probably be an original existing 
somewhere, but of which he can give no description; and 
thinks it safer to call his invention an improvement, than 
to claim the whole as his original invention, he must 
certainly describe the whole art, as he has improved it, 
ty comply with. the law, although he wishes to claim 
only his improvement, if ever it should appear that any 
original did exist. © : 


It further enjoins that in case of any machine, he shall 
fully explain the principle, and the several modes in 
which he contemplates the application of that principle, 


*He is not required to describe, so as to enable one not 
&killed in the art to maké and use his invention; therfore nn 
unskillful person can judge or decide on the description, 
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or character. "Phe machine is.then.the mode of appli- 
cation, and he may describe several machines, as the 
several modes in which he has contemplated the appli- 
cation of the principle to produce the useful result. And 
the application of the principle ta produce the usual re- 
sult, and all the modes he may describe, will be secured 
to him. And here we may observe that this leaves the 
way clearly open for further improvements in the appli- 
cation of the principle, to produce or use the useful re- 
sult, or the original discovery, subject by section 2d. to 
the prior right to the original discovery, and that the 
patent cannot be for the machines, which, are only the 
modes of applying the principle, or means of using the 
result, (he patent must be to secure the result, and the 
modes described. 


It is evident that in cases where the patentee knows of 
no original machine on which he has improved, that he 
has invented the whole machine, and he is not bound by 
the law to know any thing more respecting the existence 
of originals, that the law itself.knows, such as have 
been, or ave patented, and he must describe the whole of 
the machine that is to be secured to him by patent, and 
mnay call it an improved machine, or by any other name; 
for that wonld not prove that he knew of an original 
which he had improved. 


Nor is there any part of the law that directs the pa- 
tent to be declared void for having described more than 
he invented, or claims, nor is there any necessity for it. 
Vor describing the machine, as improved. does not elain 
the machine in its unimproved state; nor does a patent 
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for an improved machine, include the original unimproved 
machine. If any ever be proved to have existed, and 
continues to be used to produce the same results. then it 
will be incumbent on the patentee to shew in what his 
improvement consists. Wheaton’s Reports, p. 518, v. 3. 

To declare a patent void, because the patentee has 
not distinguished between his improvement or improved 
machine, and the original which he has improved, in 
cases where no description of the origival can be found, 
in the patent office, or public work, would certainly be 
contrary to our statute, which should govern us more than 
all precedents to the contrary. And so have we paten- 
tees held, and believed, relying npon our statute in con- 
fidence, apprehending no injury from such precedents of 
foreign courts of law, contrary to our statutes aud we 
believed that all patents were to secure the useful results 
discovered, and the manner of using them described; or 
for the application of principles to produce uscful results, 
and the modes of application described. ‘That under 
our statute patents cannot secure principles or results, 
abstracily, nor machines abstractly, from principles or 
results; both must be described, and both are secured 


connectedly as described. 


Sec. 5, enacts, that any person infringing on the rights 
of patentees, shall forfeit and pay a sum, that shall be at 
least equal to three times the price for which the patentee 
has usually sold or licenced to other persons the use of 
said invention.” But this price conld not serve as the 


basis of the actual damage, or penalty; because, 
4 : 
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4, That the patentee is generally obliged to licence 
the use gratis, or for very low prices, at the beginning of 
his term, to get it introduced into use, to shew its utility; 
that he may raise his price as the demand increases, as 
the utility is proved by use, toa maximum. ‘Then again 
as his term is expiring. he must diminish his prices to 
the minimum; when if he discovers that a person had 
been infringing, during the patent term, from its com- 
mencement, he could recover of him only three times the 
minimum selling price, which would not cover expenses, 
while he ought to have paid treble the maximum price. 
All persons might infringe, and then there could be no 
selling price to be taken as arule. ‘This being repre- 
scnted to Congress, it was deemed expedient to repeal 
the section, aud enact a new one, to establish a general 
rule, that would apply in all cases of infringement of 
exclusive rights. ‘This rule is found in section 3d. of 
the act of 4800, enliiled, (in part) an act, “to enlarge 
and define the penalties for infringing or violating the 
rights of patentees;? wherein it is enacted, that such 
person, so offending, shall forfeit and pay the said pa- 

-tenlee, &c, a sum equal tu three times the actual damage 
gustained by such patentee; which sum shall and may, he 
recovered by action on the case, in the circuit court of 
the United States, having jurisdiction of the same. The 
patentee is compelled to come into the circuit court of the 
United States, and is therefore entitled to his costs, in 
all cases of recovery, and cannot be deprived of them, 
in cases where he does not recover five hundred dollars. 


Tf the right of the patentee be exclusive, as the law 
declares it to be, the rule fer ascertaining the actual 
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damages, will be the same as for the infringement of al) 
other exclusive property; viz: the whole of the beneflts 
received by the user, during the whole time of infringe- 
ment, which rule has been already adopted by the cir- 
cuit courts of the United States. 


But in cases where the impruvement is so extraordi- 
nary, that for the labour of every man saved annually 
to the infringer by its use, he gains in the same time the 
price of the labour of ten men, from the improvement it 
makes in the manufacture. ‘The patentee may take less 
than the law allows him; and instead of demanding the 
price of the labour of eleven men, he may agree to ac- 
cept the price of the labour of one man, annually, during 
the infringement, and agree that the jury shall be instruc- 
ted so to proceed fn finding the actual damages, 


But Congress has enacted that his selling price of his 
licence, to use his improvement shall form no rule. For 
it did not comport with any rule for ascertaining the 
damages for infringing exclusive property, nor with jus- 
tice or good policy. 


Again, the patentee may do with his exclusive right 
as he deems right, to promote his interest; give it gratis, 
to the first that will put it in operation, publicly, in every 
district of the United States : He may rate the price of 
his licence to purchasers, at one dollar for every one han- 
dred and fifty four dollars, that the users may gain by its 
use, more than without it, during his patent term, or in 
fourteen years; or take the price of the labour saved for 
a single year, although the whole gain would be equal to 
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eleven times the price of the labor saved each year, du- 
ting the term. And he may adopt it as a rule and pub. 
lish it, that to his price to purchasers he will add a fourth 
part each year, to infringers, every year, during the time 
of their infringement, which doubles the price to them in 
four years; and he may refuse to take less of them, at 
any time of their infringement; and that unless they 
come and purchase licences at that rate, he will sue them 
as soon as he can, to recover the penalties of the law; 
and he may agree that this rule of rating his price to in- 
fringers, may be-given to the jury, as the actual damages, 
to be found by them, in cases where it will be less 
than the law allows him. 


The law in force does not contemplate that he should 
ever recover only for his licences, of ja ingers, three 
times the price at which he would have sold them licence, 
before they infringed; for that sum might not, cover his 
expenses, and he ought not to loose by his useful 
discoveries. ’ 


The first five sections contain every thing relating to 
the manner and form of granting patents, including the 
manner and form of securing the exclusive rights, and of 
recovering the damages sustained by infringement; and 
compels every patentee whose patent ig granted in the 
manner and form prescribed in the act, to come into the 
courts of the United States to recover his damages. But 
supposing there was no such injunction, would not every 
grant made under a law of the United States come to be 
tested in the courts of the United States, under the di- 
rection of the judges of the United States? Or shall a 
State judge decide on a United States law, or grant? 
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Sec. 6, contains no part of the manner and form pre- 
scribed, in the act for granting patents. It is a mere pro- 
yiso enacted, reserving a right to the people to contest 
patents granted in the manner and forin prescribed in the 
preceding sections in two specified cases only. 


4. When obtained by fraud commilted by the paten- 
tee, in not specifying his invention sulficiently, or truly, 
with intent to deceive the public; or that he had surrep. 
titiously obtained a patent for the discovery of another 
person, But some hold, that this last cannot be plead 
after the expiration of three years, it is intended by see. 
40, to set the’ patent so far at rest. 


2 When granted through error to secure an object 
that was not patentable at the time, For it had been in 
use, as described in some public work. 


The defendant is permitted to prove either of those 
two things, and those only; but proving either, the patent 
may be declared void. : 


Fraud, by proving that the. patentee intended to de- 
fraud the public, by describing his invention, so that no 
person could, by the description, make and use it; or 
that the patentee had received information, directly or 
indirectly, of the prior invention of the thing secured 
hy the patent, by some other person, before he conceived 
it in his mind; and that therefore he is not the true inven- 
tor required by the law, and is not entitled to the patent. 


The proof must not be, that the thing was invented by 
another, anterior to the supposed discovery, for that would 


32 


not avail. Yt would not prove fraud in the patentee, uor’ 
that the thing did not originate in his own mind truly, 
without any such information. 


Error in granting the proof of this must be, that the 
thing thus secured by patent was known or used anterior 
to the supposed discovery of the patentee, known by 
some person then in the United States, that the thing was 
known or used in the United States, or in some other 
country, or described in some public work in this coun- 
try, anterior to the supposed discovery; so that the su- 
preme patent granting power might then have acquired 
information that some knowledge of the thing had existed 
so early in this country, as to render the thing unpaten. 
table here. 


The patent having issued, and the faith of the United 
States being pledged, a solemn contract is made, by the 
parties, and cannot be dissolved by the testimony of 
witness arrived, or books imported, containing a descrip- 
tion of the thing since the supposed discovery, nor can 
they be given in evidence to the jury, to prove that the 
thing was known or used in any foreign country, to ope- 
rate retrospectively, to prove that the thing was unpaten- 
table, to destroy a solemn contract, to render the patent 
void, which Congress itself has no power to do. The 
evidence must be, that the knowledge existed in this 
country anterior to the discovery. But if the jury, who 
now sit, instead of the commissioned board, under the 
repealed act, find from such evidence as the law admits, 
that the thing had been in use, or described in some pub- 
lic work, within the meaning of the law, to such exteut 
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that the public were already in possession of the uso, or 
fairly in the way of getting the use of the thing patented, 
go as to render it unnecessary for our patent law to ope- 
rate, or the description given by the patentee to be filed 
jn the secretary of states’ office, to insure the public 
the possession of the useful improvement: this fact so 
found, the law decides, shall be deemed proof sufficient, 
that the patentee did not originally discover the things 
that he is not the true inventor, in law; however he may 
be, in fact; and the patent may be declared void. 


Congress passed the act, “lo promote the progress 
of the useful arts,” by promising to secure to inventors 
the exclusive right to their respective discoveries, for 
limited times; thus to excite to action the inventive ge- 
nius. Can we suppose that in the same act it should 
intend that the useful arts should not be promoted by the 
rediscovery of any thing that had ever been in use, in 
this or any other country in the world, and perhaps lost 
because never perfected, so as to be worth using; or that 
the arts should not be promoted by any thing in use in 
other countries, by being truly and originally invented 

‘or discovered here? It is much more diflicult to believe 
such an absurdity, than that, on the contrary, it intended to 
adopt the British policy, and to secure to inventors every 
useful discovery that might be new here. 


Sec. 10, provides a summary mode to have a patent 
declared void within three years, but not aflerwards, by 
proving that the patentee is not the true inventor or dis- 
coverer. There is no provision or permission to prove 
that he is not the first inventor, for the first inventor is 
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not mentioned in the act; nor would proving that another 
had invented the thing before him, prove that the thing 
did not originate in his‘own mind, nor that he was not 
the true inventor, which confirms that Congress in- 
tended the patent to be granted to-any true inventor, and 
would no longer confine the grant to the’ first inventor. 
Aud if the tenth section controuls all the preceding sec- 
tions, Congress intended that’ at the expiration of three 
years the right of the patentee should be so far at rest, 
assailable only on two points; viz. 4st, deficiency in the 
specification, and with intent to deceive and defraud the 
public; 2d. the thing had been in use, or described in 
some public work known in this country at the time of 
the supposed discovery. which shall be deemed proof 
that the patentee is not the true inventor in law. 


No. 5. 
“ Anact jor the relief of Oliver Evans.” 


"Be it enacted hy the Senate, and House of 8 opresen- 
tatives of the United States of America, in Congress 
assembled; ‘Uhat it shall and may be lawful for the se- 
cretary of stale, ou application in writing by Oliver 
JEvans, to cause lelters patent to be made out in the 
manner and form prescribed by the act entitled, “ Au act 
to promote the progress of the useful arts, and to repeal 
the act heretofore made for that purpose,” thereby grant- 
ing to the said Oliver divans, his heirs, executors. admin- 
istrators and assigns, for a term not exceeding fourtecn 
years, the full and exclusive right, liberty of making, 
voustricting, using, and yending to be used, his inven. 
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tion, discovery and improvements, in the art of manuf 
turing flour and meal, and in the several machines which 
he has discovered, invented, improved and applied to 
that purpose: Provided that no person who may have 
heretofore paid the said Oliver Evans tor‘licence to 
use said improvements, shall be -obliged to renew said 
licence, or be subject to damages, for not renewing the 
same; and provided also, that no person who may have 
used the said improvements, or have erected them for 
use, before the issning of the said pagent shall be liable 
to damages therefor. 


J. B. VARNUM, 
Speakor of the House of Representatives. 


GhO: CLINTON, 
Y. Presiden! U. States, and President of the Senate: 


THOS, J EVFERSON, 


Approved January 21, 1808. 


Observation 1. This act dirccls the rights therein spe- 
cilied, to be absolutely and incontestably secured, and 
sustains the jurisdietion of the circuit courts of the Uni- 
ted States, by directing the patent to be granted, in the 
manner and form prescribed by the general act; which 
manner and form includes the manner and form of re- 
covering the damages that may be sustained by the pa- 
tentee, by the infringements of his rights with the pen- 
alties incurred, and enjoins on the patentee, that he shaft 

& 
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and may vecover the same, in the circuit court of the U. 
States having jurisdiction thereof. 


2. There is no reservation of any right to the people 
{o contest those rights, directed to be secured, nor any re- 
ference to the sixth section of the general law, reserving 
such right to the people to contest patents granted under 
the general law, nor any provision for declaring this 
patent void. : 


3. Nor is there any specification, or description, of 
the improvements or machinery required; but the rights 
are directed to be secured, on the simple application by 
Oliver Evans, in writing; nor was there any necessity 
for such description. 


4, Kor when we enquire what is the use of a wrilten 
description, as required in the third section of the genc- 
yal act, of the invention or improvement to be secured 
by patent, we find it is, that one skilled in the art may 
be enabled by it to make and use the same, that the pub- 
lic might certainly be put in possession of the discovery 
at the expiration of the patent term. 


5. But the public knew well, the inventions and im- 
provements the act alluded to, and were already in full 
possession of the knowledge of making, and using all 
the improvements, directed by the act to be secured to 
Oliver Fyans, they had heen erected, by or under the 
superiniendance, of the patentee himself, and publicly 
used for twenty five years, in many places, and he had 
instructed many workmen to make them. 
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Besides, he had published the book, entitled, the 
Millright, and Miller’s Guide,’ in 1795, in which his 
improvements in the art ef manufacturing flour, and meal, 
and all his improved machines, directed by the act to be 
secured to him, were fully, clearly, and exactly des- 
cribed, by drawings, with letters of reference, with full 
and ample directions for making, and using the same. 
So that a written description, to be delivered to the se- 
cretary of state, to be filed, was not at all necessary, and 
therefore was not required; for every person who wished . 
to make and use the same, had only to read the book. 


7. Ihe provisos, exempting from damages, all whio 
bad paid Oliver vans. for licence to use his improve- 
ments, and those who had used, or erected them for use, 
from damages therefor, is incontestible proof of the fact, 
that the public were in possession of all that could be 
given, or secured to them, by a written description. 


8. All that he has done, by delivering a written des- 
cription of his inventions, and machines, and manner of 
using them, is so much more, than was required of him 
by the art. which is imperative, directing the patent to 
be granted, on the simple application, in writing, by Oli- 
yer Evans; and the seeretary need only to have referred 
to the Millwright’s Guide, for a description of the im- 
provements and machinery intended to be secured by the 
grant. Therefore, all the objections and arguments, 
that have, or may ever be raised, against the wrillea 
description, delivered by Oliver Evans, as being deficient, 
or in not distinguishing, between his improvements, and 
the originals, if any be in existence, applied to produce 
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the same resalts, en which he improved, fulls, as greantls 
less, ill formded, and illegal. 


9. ‘Phe graut then may fairly be constrned to be abso- 
lute, and the rights are, incentestihly secured, to all his 
improvements specified in the act, they being so well 
known, and so long and generally acknowl tged to be 
fis, “Phe fille of the act shews the intention: for Congress 


would haye granted little relief to Oliver Evans, if the ’ 


act had been, or has heen, construed, by one circuit court, 
to embark him on a sea of liligation, in which, at least, 
one hundred lawyers are to be engaged, at ten courts, 
and twenty judges, where the profits of his inventions are 
to be consumed, in expenses, and his time, and all his 
other inventions, lost to the public. Such relicf he had 
been wise to refuse accepting. 


We patentees humbly conceive that Congress have, 
by the Constitution, the power to pass such acts, wheu 
necessary and proper, to promote the progress of useful 
avis, ‘That it was both necessary and proper, in this 
case—Oliver !4vans had heen deceived, by an invalid 
patent, under which he could not recover, owing to in- 
formality and want of substance, by orver of the patent 
officer, the United States had failed in securing his 
rights, as they had contracted to do, and his rights had 
been loag enough known and acknowledged, generally, 
antl his discoveries had been proved to be highly bene- 
ficial to the publics he had a just claim to have his rights 
established, and set at rest, incontestibls; and this Con- 
gress has done, to stimulate both him andothers to invent 
improvements in the useful arts; fer his patents had not 


89 
yielded him any profit. Bat we do not claim that the 
grant is for more than he did invent or introduce inte 
useful operation, and was generally acknowledged to be 
his inventtons and improvements. 


‘That all grants of new terms, have been, and are, ab- 
solute and incontestible, except a right to contest, is re. 
served to the people. 


That all patent rights ought to be set at rest, incon!rs. 
tibly, at some period of the term, of course a new iermy 
is always incontestible, except expressly made conestinly 


41. There is not a word in this act, respecting grant. 
ing a new term to Oliver Myans; for he never had his 
rights secured to him by the United States, for any teria 
hefore; this grant of securily is for the first term ikat he 
ever had; yet a term, and more, had expired, and he was 
better entitled to have his rights secured incontestibly. 


He had a much better and stronger claim, and right, 
jn justice, to patents, when he petitioned Congress,* than 
he had when he obtained the invalid and deceptive pa- 
tent; for he had spent twenty-five years of the prime of 
his life, with great labonr, to get his improvements intro- 
duced, against the prejudices prevailing, and his patents 
could not be refused under the general act. ‘There was 


*In pursuance of the advice he had received from the pre- 
sident, and secretary of the United States, who had stated to 
him that a special act for his relief, would put all matters out 
of dispute: and having followed their advice, he is justly en- 
titled to the benefits. 
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no uecessily at all, for the special act, for any other pur- 
pose, than to authorise, and direct, the secretary of state 
to grant a patent, to secure six distinct rights, absolutely, 
and incontestibly, in one grant, which by reference to the 
act, will more fully appear. 


No. 6. 


On the patent granted Oliver Evans, as authorised’ 
by the act of Congress © An act for the relief of 


Oliver Ivans.” 


Litlle may be said on this patent, after the decisions of 
the supreme court of the United States, in the case of 
Evans vs. Haton, and the preceding observations on the 
general and special acts. 


Jn granting it, the secretary of state proceeds, with ar- 
dent intent, to grant security to all the rights specified in 
the act, viz: To his improvements in the art of manufac. 
turing flour and meal, and in the several machines, which 
he has discovered, invented, improyed, and applied to 
thal purpose; meaning, dst. Elis improvements in the art 
of manufacturing flour, and meal; which improvements 
includes all the parts, as used separately, and the whole 
combined, and in the several machines, meaning, 2d. his 
unproved elevator; 3d. his improved conveyor; 4th. his 
improved hopperboy; 5th. his improved drill; Gth. his 
improved kiln dryer, making six distinct and separate 
rights, secured by one grant. 
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But the secretary of state, having omitted the letters, 
and used the word improvement, instead of improve- 
ments, has proved a source of much litigation, and thou- 
sands of dollars expense. at law. ‘The supreme court 
has, however, settled the construction of the word im- 
provement, used in the grant, to mean improvements, as 
the secretary has referred to the schedule, in the words 
of the seid Oliver Evans, fora more fuliand exact des- 
cription of the improvement he intended to secure, by the 
grant, in which Oliver Evans has described his improve- 
ments, and improved machines, for which he, in his peli- 
tion, solicited a patent; and he having taken the affirma- 
tion, prescribed by the act, that he verily believed himself 
to be the true inventor of them. 


The petition of Oliver Evans, to the secretary of stale, 
respectfully sheweth: 


That your petitioner, having discovered certain useful 
improvements, applicable to various purposes, bul parti- 
cnlarly to the manufacture of four, aud meal, prays & 
patent for the same, agreeably to the act of congress, enti- 
tled, “an act for the relief of Oliver TEyans.” 


Now, if Oliver Eyans has a patent, securing to him 
his improvements, agreeably to the act of Congress, for 
his relief, and his petition, as has been Aecided by the su- 
preme court, he has the exclusive right to his improve- 
menis in the manvfacture of flour, and meal, in all its 
parts, and in whole, and to apply his improved machines, 
toallthe various new purposes, to which they they are 
made applicable. by his iuvention, or improvements 4p 
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them; such as elevating and conveying rice, in rice mills, 
flax seed, clover seed, grain from ships, or carriages, to 
grainaries, or any granulated or pulverised substances, 
where waste must be avoided. 


Tn the written description of his invention, and manner 
of using it, of his improved machines, their principles, and 
modes of application of those principles, the patentee has 
cadeavoured to comply with the requisitions of the act, as 
fully, and as exactly, as he was capable; if there be defi- 
ciencies and ambiguities therein, it may be owing to the 
difficulties excelling his ability. 


We begins with describing his invention, improve- 
ments in-(he manufacture of flour and meal, the princi- 
ples in which it consists, after describing the first prin- 
ciple, and the useful result produced by it, he concludes: 
This principle T apply by various machines, which* I 
have invented, constructed, and adapted, to the purposes 
hereafier specified. But note, he specifies them in the 
improved state in which he has adapted them to the pur- 
poses, and in this state only, can he be said to claim tho 
invention, and application of them; not that he claims the 
whole principle, ov original machine. 


My second principle (he says,) is to apply the power 
that moves the mill, or other principal machine, to work 
my machinery, (in his petition it is any machinery) and 
by them to perform various operations, which have al. 
ways heretofore been performed by manual force, and 
thus greatly to lessen (he expeiise of attending mills, and 
other works. Note that be claims only such operations, 
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by his machinery, as have always heretcfore been per ° 
formed by manual force. It would be wrong to say thai. 
he claims more than he invented, or too much. 


He claims the application of those principles, to im- 
prove the manufacture of flour, and for other purposes, 
knowing well that they may be applied by other machi. 
nery, to produce like effects. Being confident that the 
useful result was to be secured to him, by whatever 
means it should be used: and that the law required of 
him to describe uo more than the mode which he deemed 
best, to produce the effect described. 


He then proceeds to descri¢ the manner of using his 
invention, or im:yovement, by describing the improved 
machines, and the various purposes to which they will 
apply, and are applied. 


Ife stats first, the general use of cach machine, for: 


narious purposes, then its particular use in the manufac. 
tnre of flour; then follows a description of its principles, 
by describing its form and operations to produce the 
useful result required of each in their improved state, to 
adapt them to the purposes, 


In his description of the hopperboy, a machine em- 
bracing so many mechanical principles, requiring so 
many mechanical operations to perform ils task to pro- 
duce the several useful results required; had it not heen 
put in public operation in many places by himself, he 
could not have satisfied ihe law, so that one skilled in 
the art could make a perfect one, and use the same to 
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full advantage; an imperfect one is, however, easily 


made. 


Then he says, the machines may be combined in one 
flour mill to produce my improvements in the manufac- 
ture of flour complete, or they may each be used sepa- 
rately for any of the purposes allotted to them, or to 
produce my improvement in part, claiming the whole 
combined, and each separate part. 


Tle then describes the whole combined, so as to take 
the grain from the waggon, or ship, and to perform all 
the various operations heretofore performed by manual 
labour, until the manufacture be complete, and the super- 
fine flour ready to pack into barrels. 


But as all this description was wholly unnecessary, 
and unrequired, he has shortened his observations 


thereon. 


Consider the extent of these improvements in the ma- 
unfacture of flour; their utility, in saving more than half 
the expense of attendance, besides yielding one full bar- 
rel of flour more, on counting all sorts made, by saving 
from waste, and grinding and bolting better; and instead 
of four barrels of inferior flour, made in the old way, 
yielding four barrels of superfine flour, worth generally 
double price in the market, from each hundred bushels of 
grain; yielding an incredible profit to the manufacturer, 
above the old mode; and considering how difficult it is 
to receive and adopt improvements, we cannot suppose 
that those improvements were discovered by chance, 
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without study, labour, or expense. The fact is they 
have cost much. 


1st. To conceive the design of applying the power 
that moves the mills, to work any machinery, to perform 
all the various operations heretofore performed by manual 
force. So much more perfect and complete than can be 
done by manual force, as to produce the great and useful 
result already mentioned by the application and operation 
of principles that cannot be comprehended by nine tenths 
of those who use them in part; therefore they can never 
receive the full benefit, until they understand, believe 
and adopt, the improvement complete. 


2. To invent or improve machines, to perform the dif- 
ferent operations, especially the one named the hopper- 
boy, to receive the meal on the cooling floor, from the 
elevator, spread it over the floor, stir, turn, and expose 
it to the air to cool and dry it, and gather it to the bolting 
hopper, to atiend the same regularly, and to rise and fall 
by its own motion, to suit any quantity it had to operate 
on. For to spread and gather, by the same motion and 
operation, presented an impossibility, and, arrested the 
inventive mind, and the further progres or pursuit of the 
unattainable object, and greatly increased the difficulty. 


3. To arrange and combine the whole, to such perfec- 
tion that little or no improvement has ever been made on 
it since, was attended with no little labour, study, and 
expense of experiments. 


But on having surmounted all these difficulties, he was 
met by one greater than them all, viz. the human mind 
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and heart, For a great majority of the flout manafacto- 
rers, and willwrights, insead of being anxious to adopt 
those improvements, and pay the inventor for their use, 
despised and ridiculed them, and refused to accept them, 
after they saw them in full operation. A few ouly of the 
most ingenious could be induced to accept them, gratis, 
after the expense of travelling thousands of miles; so that 
35 years has elapsed, hefore the inventor could recover 
his expenses, during wich time his agents has travelled 
about ore hundred thousand miles to introduce them into 
use. Incredible; but if they were examined on oath, 
they would more than confirm it. 


As soon as the ulllity of those improvements prevailed, 
the iufringements of the right became yeneral; and al- 
though the inventors rated the price of his licence at one 
dollar out of every one hundred and fifty four, that tie 
user of his improvements might gain by their use, in 14 
years, ov at the price of the labour of a single man for a 
single year, to a mill running one pair of stones, while 
the gain, by their use, was equal to the labour of eleven 
men cach year; yet his feeble voice in his own defence 
could not be heard, amongst the thousands raised to ca- 
lumniate him as an extortioner, an usurper, or monopo- 
liser of the public right. 


He knows his capacily for arranging and carrying ou 
business, to advantage to himself, as well as he knows 
his capacity for invention, and believes, from actual expe- 
rience, that had he pursned his own private interest, in. 
stead of inventing for the public benefit, he could have 
acquired much more, at much less expense of labour, 
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and vexation of mind, and escaped the envy and calumny 
which pursues him to the grave. 


But he does not know what the mind might have at- 
chieved, had it been protected in the pursuit of useful 
discoveries. for which it was by nature best qualified.* 
Ile may leave a list of his useful discoveries, matured 
by much intense study, that his countrymen have rejected, 
and put it entirely out of his power to put in operation; 
and nothing less could be sufficient to leave them in pos- 
session of the use of them, And after, they may long be 
treated as chimeras, one or two of them in each ceninty, 
to come, may be re-discovered and brought into operation. 


‘The 4th section of the general act, provides, that 
any inventor may assign his right. And in the year 
41786, Oliver Kivans petitioned the legislatares of Penn- 
sylvania, Delaware, Maryland and New-Hampshire, 
and in the year 1787 obtained acts, securing to him the 
exclusive right to the elevator and hopper boy, to be used 
in flour mills. In Pennsylvania the Dill was published 
for consideration, to give opportunity to any to make ob- 
jections to the passing of the act; none were offered, and 
he claims under those acts a complete surrender of all 
the rights of all the citizens of these States of their 
rights, if they had any, to surrender to him to the elevator 
and hopperboy. A right once sold or surrendered to 
another, can never be revived. - Yet in Pennsylvania, 


* That is, if he could have promptly received but one dol- 
lar out of an hundred that should be gained by the use of ltis 
improvements entircly new and unknown, that he might have 
applied it to put in operation his other discoveries, his riches 
might have amounted to hundreds of thousands, while his 
country might have been benefited as many hundred millions. 
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the court admitted testimony to prove a very imper- 
tect machine to have existed; but so useless as to have 
gone vut of use at the time of O. Evans? discovery, if it 
did ever exist, and rejected testimony that might have 
proved that it never did exist in the mills mentioned, until 


after the myention, and introduction into use, of Oliver 


Hévans’ machinery. 
RECAPITULATION. 


We have endeavoured to shew, as clearly as we could 
within our limits, : 


4. Uhat the rights of inventors to their mental pro- 
perty, is inherently exclusive. 


2. That the constitution of the United States _— 

‘ nizes those inherent, exclusive rights, and delegates am- 

ple power to Congress to secure those rights, respectively, 
for limited times. 


8. That Congress have passed two acts to promote 
the progress of the useful arts, viz. 


4. The act, dated April 40th, 4790, it which it enga- 
ged to secure those rights to the first inventor only. 


2. But discovering the unwise policy of thus confining 
the grant, passed the second act, to repeal the first, dated 
February 21st, 1798, in which it adopted the wiser policy 
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of extending the grant, to secure the right to any true 
inventor, whether he be the first, or not, his right exclu- 
sively, for a limited time: and to incorporate several prin- 
ciples, essential, the more effectually to promote the pro- 
gress of the useful arts. 


4, That this act requires the applicant for a patent, to 
do twu things, 


1. 'To swear or affirm, that he does verily believe that 
he is the true inventor, or discoverer, of the art, machine, 
or improvement, for which he solicits a patent.» 


2» And shall deliver a written description of his in- 
vention, and of the manner uf using, or process of com- 
pounding the same, in such full, clear and exact terms, as 
to distinguish the same from all other things before 
known, and to enable any person skilled in the art or 
science of which il is a branch, or with which it is most 
nearly connected, to make, compound, or use the same. 


That this is to be done in cases where no machine is 
invented, or tobe patented. And in case of any machine, 
he shall fully explain the principle, and the several motes 
in which he has contemplated the application of that prin- 
ciple, or character, by which it may be distinguished from 
other inventions; meaning inventions patented. 


Now this will be imposs‘ble for him to do. in many 
cases, where the invention may consi ¢ in the applica: on 
of principles, or laws of nature, so little understood, even 


by the artists. 
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Those skilled in the art, may not he able to understand 
or comprehend, for a long time after they see, and use 
improvements in full operation, much less can they com- 
prehend a description.* ; 

Stow then shall a jurist, or juryman, unskilled in the 
art, be able to decide, whether the description be suffi. 
cient or not, by the law? 'These are the weighty reasons 
why it shall evidently appear that fraud was intended by 
the patentee, before his patent can be declared void, on 
ihis ground, and why those skilled in the art should be 
called to judge and testify, as to the sufficiency of the 
description, and why those so called should be disin- 
terested. 


5. That the application of the principles, to produce 
the new arid useful results, is the original discovery, .and 
is always secured to the original discoverer, with the 
means or manner of using the his invention, or the modes 
of applying the principle described, and that the patent 
does, in bo case. secure to the original discoverer the 
means or modes only, as described. But improvers in the 
principle of patented inventions, are secured only in their 
own improved modes, subject to the rightof the original 
discovery, during his patent term. 


6. That improvements made by simply changing the 
form or proportions, to any degree, in the application of 


*As was the case with O. Evans’ improvements in the 
manufacture of flour, and in his improvements on the steam 
engine, But if the patentee has put his invention in use, and 
full operation, publicly, he cannot be supposed to have inten- 
ted fraud, er to deceive the public, : 
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the principles of any art, machine, or composition of mat. 
{er to prodnce more useful results, will be deemed a dis- 
covery, and entitled to a patent, to secure the improve- 
ment, in all cases, excepting where the original discovery, 
or thing improved on, is under patent. 


7. That our law does not require the patentee to des- 
cribe and distinguish, between his improvement, and the 
original on which he has improved; except in cases where 
the original has been, or is, under patent in this country; 
oris described in some public work in this country at the 
time, to which reference can be had. But it does require 
that the patentee shall describe his invention, the art, or 
machine, &e, in its improved state, in cases where no 
original is or has been patented, or described, to which 
reference can be had. And in all cases where no original 
is known, or has been applied to produce the result to be 
patented, either in part, or in whole, he need not, for he 
cannot, distinguish at all. 


8. That section 6, of the act of 1793, reserved to the 
people the right to contest the right of the patentee, on 
only two grounds, viz. 


{. Fraud intended by the patentee, in obtaining it, 


2. Error in granting it. For it had been known, or 
uscd, or described, anterior to the supposed discovery. 


But that in proving this, the defendants are confined 
to the knowledge, or use, or description, that existed in 
this country, anterior to the supposed discovery of the 
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patentec; that no knowledge since acquired, can be admit- 


ted to operate retrospectively, to destroy the solemn con- 


tract, which Congress itself has not the power to do. 


9. That all grants of new terms, secures the right abso- 
lutely, and incontestibly, except a right be reserved to the 
people, in the special act, to contest the right thus secured. 


40. ‘Chat Congress has the power, by the constitution, 
to secure to inventors their rights, incontestibly, whenever 
it shall deem it necessary and proper, to promote the pro- 
gvess of the useful arts. 


44. That Congres did deem it necessary and proper, in 
order to promote the useful arts, to pass the act, entitled, 
‘an act for the relief of Oliver Evans,” authorising and 
directing the secretary of state to grant a patent, securing 
the rights therein specified, to Oliver Evans, absolutely, 
and incontestibly. 
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SUPPOSE A CAS#, 
Such as may occur, in order to shew the operation of 
the patent laws, under the misconstructions that have 
been stated. 


A great improvement in an art, was discovered, and 


‘completed, in 1783. Such great difficulties were met in 


getting il introduced into use, and such expenses and de- 
lays at law occurred, that the invento sustained great. 
loss by it; but the profits derived from it. were very great 
to the users thercof: it was deemed a public benefit. 


Congress, in the year 1808, passed an act, for the re- 
lief of the inventor, anthorising, and directing, the se- 
cretary of state, fo grant a patent, securing to the in- 
ventor his improvements, and improved machines, which 
had then been in public use, in many places, for 25 
years. snd an attempt had been made. soon after the in- 
yention was made publicly known, to evade the p» ‘ent, by 
avery imperfect imitation, by mere change of form. 


Tn the year 1815, (thirty-two years after the discovery 
had heen pnblicly used ) a snit was commenced for in- 
fringement of the patent. by using the imperfect imita- 
tion, bnt it had been improved on, approaching nearer to 
the perfect machine, so as to he useful. 


Now it is very probable that of £00 men who may 
have sven the patented thing, or the thing in imitation 
thereof, §n operation 30 years ago. some 5 ar 40 of them 
after being informed that the patentee invented only 32 
years ago, will verily believe that it was 35 or 40 years 
ago, more especially if they be infringers, and as many 
will as firmlv believe, that it was not more than 20 or 
25 years ago, when they saw it first. 
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On the trial, the defendant produced several witness Sy 


most of them infringers, orally. examined, one testi” 
that he made the thing in imitation, in 1784, the sa 
year that the inventor exhibited an imperfect model y:: b- 
licly of the patented thing, describing the thing he msde, 
similar to that imperfect model so exhibited; anotlier, 
that he saw it in operation the same year; another, ‘9 
was himself an infringer, that he saw it in fall operatinn 
in another place, in 4778, and in other places in 1783; 
others that they saw it about the year 1783; another de. 
posed in writing, that he saw it in two other places 36 
years ago; whereas the patentee himself, and agents, had 
erected it in those two places in 1790, only 25 years be- 
fore 1815. : 


Nowvwhat will become of the tights of the patente., 
before a court misconstrueing the patent laws, as has bee. 
siated, to invite such testimony, to prove that an original 
machine did exist, which the law, (as they belivye,) sup- 
poses was known to the patentee; and that his patent is 
void, because he did not know of its existence, and div 
not, because he could not, distinguish his improvement 
from such original? Cannot such testimony always be 
procured in such cases? 


But suppose, again, that the patentee having received 
notice 30 days before the trial, of all the places where 
the thing had been in operation, and the tines when, an- 
terior to the supposed discovery, had been go fortu- 
nate as to find a witness to prove positively, that neither 
the thing, nor that in imitation thereof, was known, or in 
use, at the places specified, nor until some years after 
the discovery and promulgation thereof by the patentee, 
and he at the expense of travelling 340 miles four times 
over, (4860 miles.) had procured the testimany ~* » 
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w°ness in writing, he being unable, by bodily infirmity, 
‘Travel so far to attend court. And fearing to take his 
“mony under the act of Congress, because the court 
ha “heretofore disapproved of that mode, took it under 
arvle heretofore approved of by the court. 


: Yet when he attempted to read the testimony of this 
witness to the jury, to rebut the testimony of the defen- 
dant’s witnesses, the court rejected the testimony, because 
it had not been taken under the act of Congress, the first 
time the court had objected to testimony on this ground! 


What chance has the patentee of obtaining justice, by 
an appeal to the supreme court of the United States, while 
all the testimony of such of the defendant’s witnesses, 
aginst his rights, are spread on the record, and nothing 
thereon to rebut it? He must sink under the load of diffi- 
culties thus heaped on him, and his patent may be declar- 
ed void, unless the act of Congvess for his relief will pro- 
tect him, or exceptions may lie to oblain a new trial, to 
sive him an opportunity of taking the-festimony of his 
witness (if he be living,) under the act of Congress. 

But again, what chance will he have, in a first, second, 
or third new trial, if the court be of opinion that the exis» 
tance of an original machine has been sufficiently proved, 
and that the patent is void, because the patentee has not, 
for he could not, distinguish between the original *totally 
unknown to him,” and his improvements thereon, and 
should so charge the jury, and say that the testimony of 
one witnass taken exparte, under the act of Congress, 
should not be set to balance the testimony of several wit- 
‘nesses, orally examined. In all such cases the patentee 
will be leit hopeless, while the courts so construe the law; 
and every patent for a discovery, invention, or improve- 
ment, of sreat and general utility, will be thus destroyed. 
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